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Surviving COVID-19: Considerations for Selling Select
Business Assets

Certain assets are vital to remain in compliance with applicable laws. Can the business continue to
provide its products and services without the use of such assets in accordance with applicable
laws?

By Erica Opitz | July 06, 2020
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The world is currently in unprecedented territory with the COVID-19 pandemic. Although most states have
relaxed their requirements for reopening businesses, many are facing the repercussions of the mandated
shutdowns and the fact that many businesses have not returned to “normal.” As a result, business owners
may try to address their current liquidity concerns by selling select assets to increase liquidity and reduce
costs. Selling assets however is not a viable option for all businesses, so the first step is determining whether
the business has eligible assets that can be sold.

Steps to Determine Whether Businesses Have Eligible Assets
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First, the owner should consider the costs required to maintain, in the short and long term, all assets
compared with the potential financial benefits of selling the assets. Are there any assets that have a high
cost, especially in the short term, that could be sold for a profit?

Second, business owners should determine how taking those assets out of their business will impact their
operations and ability to service existing customer obligations on a broad basis consistent with their
company’s mission. If selling an asset would have a detrimental impact on the services or products that the
business provides their customers, then it may not be a viable option for their business. For instance, a
business that provides “green” services or products to its customers would not want to sell the assets that
allow them to fulfill their environmental mission, regardless of the cost of maintaining or the profit from
selling such assets.

Finally, once business owners have a list of assets that may be eligible for sale, it is important to determine
whether there are any other impediments to the sale, including the following:

Third party consent to the sale of certain assets may be necessary. Consent provisions can be in any type of
contract but will often appear in an agreement that results in a lien against the asset or a contract where the
asset is vital to the service or product being received or provided, such as loan agreements, purchase money
promissory notes, customer contracts, or vendor contracts.

The business owner should ensure that the sale of these assets does not result in the business becoming
technically insolvent, i.e. having a negative net asset value, or subject to creditor claims in bankruptcy
proceedings, i.e. for fraudulent conveyance or other types of claims. Technical insolvency could result in an
event of default under the business’s contracts, especially loan agreements, and result in acceleration of
debts owed.

Depending on the type of asset being sold, the tax consequences of the sale could vary so business owners
should obtain advice from their tax advisers.

Certain assets are vital to remain in compliance with applicable laws. Can the business continue to provide
its products and services without the use of such assets in accordance with applicable laws? For instance,
some assets may be necessary to legally dispose of hazardous waste and failure to maintain such assets
could result in heavy fines or personal liability under environmental laws.

Assemble the Right Team

Once business owners have identified eligible assets, they should assemble an experienced deal team,
including legal, tax, accounting professionals and marketing professionals, to support them with the sale of
those assets. They will assist with developing a marketing strategy for the sale as well as a communications
plan to discuss the impact of the sale on the employees and customers of the business. In order to maximize
the sales price for the assets, it is important to not only find the correct buyer, but to strike the right tone so
as not to diminish negotiating power. If a buyer finds that the seller needs to sell the assets so the business
can survive, it will ultimately affect the purchase price and other terms surrounding the sale. Furthermore,
unless a communication plan is developed to explain why the sale will not have a negative impact on how
the company does business, business owners may lose valued employees or customers.

Additionally, business owners should assemble their team early enough in the process to gather all relevant
due diligence and address any issues that may be raised by a potential purchaser, such as title to the assets.
By addressing these issues prior to the buyer becoming aware of them, business owners will not only
expedite the deal process but avoid conversations that could damage buyer confidence in the assets.

Determine Whether a Sale is the Best Way to Go
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Regardless of the analysis of the above issues, it is most important that business owners always come back
to their company’s mission and whether the sale of these assets compromise their vision or the
commitments that they have made to their team and customers. If it will, then ultimately the sale of select
assets is not a viable option to increase the business's liquidity during the pandemic and its aftermath and
other avenues should be explored.

Erica Opitz is a shareholder in Chamberlain Hrdlicka’s Atlanta office in the Corporate, Securities, and Finance
practice group. Often serving as a client’s outside general counsel, Opitz assists clients with corporate
governance, commercial contract, mergers and acquisitions and privately held securities matters.
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